3.0 milligrams of respirable dust on a nonproduction crew,
whereas section 70.100 of the Regulations requires respirable
dust on a production crew to be maintained at not more than
2.0 milligrams.  Consequently, not one of the reasons advanced
by respondents to justify the discrimination against Mullins
has any validity.

.The first sentence of article XVII(i)(10) states that
the normal seniority provisions do not apply if the job which
is posted involves work in a "less dusty area" and one of the
bidders is a letterholder or Part 90 miner.  That sentence
removed the dispatcher's job from a category open to bidding
by Caudill because he is not a letterholder.  If there had
been a bidder for the job who was also a "letterholder on any
production crew", the job would then have had to be awarded
to him under the provisions of the second sentence of article
XVII(i)(10).  However, since there was not a "letterholder on
any production crew" bidding for the job, the dispatcher's
job was correctly awarded to Mullins because he was the only
letterholder bidding for the job and that fact necessarily
removed the job from normal seniority bidding provisions and
made Caudill ineligible for making a bid for the job or chal-
lenging the award to Mullins.  The second sentence of article
XVII (i) (10) mandates that the position be given to the senior
letterholder on a production crew only if such a Part 90
miner has made a bid for the job in the first instance.
Therefore, D30 especially discriminated against Mullins in
this proceeding by taking to arbitration a grievance filed
by a non-Part 90 miner who was not entitled to bid for the
job at all under article XVII (i) (10) of the NBCWA.

Section 105(c)(l) of the Act provides that "no person
shall * * * interfere with the exercise of the statutory
rights of any miner."  Mullins notified both MSHA and B-E
that he was reexercising his Part 90 rights to bid on the
job of dispatcher.  Respondents have argued at great length
in this proceeding that Mullins was not entitled to the job
of dispatcher under Part 90 because Part 90 only entitles a
miner to work in an area of no more"than 1.0 milligram of
respirable dust and that Part 90 fails to give him a right
to bid for a specific position.  That contention has already
been rejected in this decision by showing from MSHA's com-
ments in the Part 90 rulemaking proceeding that a Part 90
miner should be able to seek a specific vacancy for any job
which is to be performed in no more than 1.0 milligram of
respirable dust.

Therefore/ respondents are striving to obtain a ruling
in this proceeding which is contrary to the intention of
Congress when it inserted the provision in the Act granting
miners having pneumoconiosis the right to transfer to a
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